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"The mere fact that one party to a proceeding holds relevant
information or has peculiarly good access to some important
evidence cannot be a valid reason for shifting the persuasion burden
to him. Once his evidence is produced for examination at the trial, his
advantage evaporates. Bentham's idea of placing the burden of proof
'on whom it will sit lightest' should accordingly only apply to the
production burden. Allocation of the risk of non-persuasion should be
grounded in other reasons, such as substantive legal preference".
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